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Re:  Wal-Mart Stores, Inc.
Incoming letter dated January 14, 2005

Dear Mr. Gearhart:

This is in response to your letter dated January 14, 2005 concerning the
shareholder proposal submitted to Wal-Mart by Keith W. Weborg. We also have
received correspondence from the proponent dated January 18, 2005. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which

sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

= .
[ RECDSEC, ) Sincerely,
] i
] SRR~ 2005 ); S?waﬂm abpm?m

Jonathan A. Ingram
Deputy Chief Counsel

Enclosures

cc: Keith W. Weborg
Rt. 1 Box 137A
New Matamoras, OH 45767
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CORPORATE DIVISION

Corporate Offices

702 S.W. 8™ Street

Bentonville, Arkansas 72716-0290
Phone: (479) 273-4505

Fax: (479) 277-5991

Jeffrey J. Gearhart

Vice President and General Counsel
Corporate Division
Jeff.Gearhart@wal-mart.com

January 14, 2005

OVERNIGHT DELIVERY
VIA FEDERAL EXPRESS

U.S. Securities and Exchange Commission ;

Division of Corporation Finance .
Office of Chief Counsel -
450 Fifth Street, N.W. :
Washington, D.C. 20549

Re:  Wal-Mart Stores, Inc. — Notice of Intent to Omit from Proxy Materials Pursuant
Shareholder Proposal Regarding the Purchase of Direct Conversion Fuel Cells
from Fuel Cell Energy Corporation

Ladies and Gentlemen:

Wal-Mart Stores, Inc., a Delaware corporation (“Wal-Mart” or the “Company”) files this
letter under Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), to notify the Securities and Exchange Commission (the “Commission”) of
Wal-Mart’s intention to exclude a shareholder proposal (the ‘“Proposal”) from the proxy
materials for Wal-Mart’s 2005 Annual Meeting of Shareholders (the “2005 Proxy Materials™).
The Proposal was submitted by Mr. Keith Weborg (the ‘“Proponent”). Wal-Mart asks that the
staff of the Division of Corporation Finance of the Commission (the “Staff’) not recommend to
the Commission that any enforcement action be taken if Wal-Mart excludes the Proposal from its
2005 Proxy Materials for the reasons described below. A copy of the Proposal and cover letter is
attached to this letter as Exhibit A. In accordance with Rule 14a-8(j), six copies of this letter and
its attachments are enclosed.

Due to the volume of proxy materials that the Company must produce and distribute to its
shareholders, Wal-Mart plans to commence the printing of the 2005 Proxy Materials on or about
April 12, 2005 so that it may commence mailing the 2005 Proxy Materials by no later than April
15, 2005. Accordingly, we would appreciate the Staff’s prompt advice with respect to this
matter.
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The Proposal

Wal-Mart received the Proposal on or about November 18, 2004. The Proposal requests
that Wal-Mart consider purchasing “direct conversion fuel cells” from Fuel Cell Energy
Corporation (“FCEL”), a company in which the Proponent owns 2,000 shares of stock (See
statement of Proponent contained in Proposal regarding his ownership of FCEL stock). Direct
conversion fuel cells convert natural gas to an energy source. The Company has engaged in
several conversations with the Proponent and has advised him that the Company is considering
testing alternative energy sources at its environmental store in Aurora, Colorado. In addition, the
Company advised the Proponent that it has begun field trials of hydrogen fuel cell products for
powering electric lift trucks. Despite the Company’s efforts, the Proponent has not been willing
to withdraw his proposal unless the Company considers using products manufactured by FCEL.

Grounds for Exclusion

Wal-Mart intends to omit the Proposal from its 2005 Proxy Materials on the grounds that:
(a) the Proponent failed to meet the eligibility requirements set forth in Rule 14a-8(b), (b) the
Proposal is designed to further a personal interest of the Proponent that is not shared by Wal-
Mart’s shareholders at large, and (c) the Proposal relates to Wal-Mart’s ordinary business
operations.

The Proponent Failed to Meet Eligibility Requirements Set Forth in Rule 14a-8(b)

Wal-Mart may exclude a shareholder proposal pursuant to Rule 14a-8 if the proponent
fails to meet the eligibility requirements set forth in Rule 14a-8(b) and fails to cure such defect
after notice thereof within the time period set forth in Rule 14a-8(f). Rule 14a-8(b)(2) provides
that a proponent that does not own its shares of record must provide a written statement from the
record holder of its securities verifying that, at the time the proponent submitted the proposal, the
proponent continuously held the requisite amount of securities for one year.

The Proponent did not submit any proof of his beneficial ownership with the Proposal,
and the Proponent is not a record holder of shares. By letter dated November 22, 2004, attached
hereto as Exhibit B, Wal-Mart advised the Proponent of the need to prove his eligibility to
submit the Proposal and the documentation that would constitute sufficient proof in accordance
with Rule 14a-8, and in addition, the Company provided a copy of Rule 14a-8. Wal-Mart’s letter
further stated that if the Proponent did not comply with these requirements within 14 days, Wal-
Mart intended to omit the Proposal from the 2005 Proxy Materials. The Proponent failed to cure
this defect within the 14-day time period set forth in Rule 14a-8(f).

On or about December 7, 2005, the Proponent delivered to Wal-Mart a copy of a Charles
Schwab account statement, a copy of which is attached hereto as Exhibit C, purportedly to
evidence his ownership of at least $2,000 in market value of Wal-Mart stock. The account
statement did not specifically verify that the Proponent had, as of the date the Proponent
submitted the Proposal, owned the requisite number of shares continuously for at least one year
prior to the date the Proponent submitted the Proposal, which was November 11, 2004.
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In Staff Legal Bulletin No. 14, Section C.1c.(2) (“SLB 14”), the Staff presented the
question of whether “a shareholder’s monthly, quarterly or other periodic investment statements
demonstrate sufficiently continuous ownership of the securities.” The Staff specifically stated:

No. A shareholder must submit an affirmative written statement from the record
holder of his or her securities that specifically verifies that the shareholder owned
the securities continuously for a period of one year as of the time of submitting
the proposal.

In light of the fact that the Proponent has not met the above-described eligibility requirement to
submit a shareholder proposal and has failed to correct this defect within 14 days after receipt of
notice thereof from Wal-Mart, Wal-Mart has concluded that it may exclude the Proposal from
the 2005 Proxy Materials pursuant to Rule 14a-8(b) and (f). The Staff has previously granted
no-action in situations where the proponent’s evidence of share ownership was similarly
deficient; See, e.g., Telular Corporation (December 5, 2003) (“We note that the proponent
appears to have failed to supply, within 14 days of receipt of Telular’s request, documentary
support sufficiently evidencing that he continuously held Telular’s securities for the one-year
period required by Rule 14a-8(b).”).

The Proposal is Designed to Result in a Benefit to the Proponent (Rule 14a-8(i)(4))

Wal-Mart may exclude a proposal if it will “further a personal interest, which is not
shared by the other shareholders at large.” Rule 14a-8(i)(4). The Commission has stated that
Rule 14a-8(1)(4) is designed to “insure that the security holder proposal process is not abused by
proponents attempting to achieve personal ends that are not necessarily in the common interest of
the issuer’s shareholders generally.” Release 34-20091 (August 16, 1993). As a result, the Staff
has consistently not recommended enforcement action against companies that omit proposals
designed to further a personal interest not shared by other shareholders. See, e.g., Dow Chemical
(March 5, 2003); Sara Lee Corp. (August 10, 2001).

The Company believes that the Proponent’s motivation in submitting the Proposal is to
increase the value of his own stock holdings in FCEL. Indeed, he freely admits in the Proposal
that he owns 2,000 shares in the FCEL. Therefore, Wal-Mart has concluded that the Proposal
may be omitted from the 2005 Proxy Materials in accordance with Rule 14a-8(i)(4).

The Proposal Relates to Wal-Mart’s Ordinary Business Operations (Rule 14a-8(i)}(7))

Wal-Mart may exclude a proposal if it “deals with a matter relating to the company’s
ordinary business operations.” Rule 14a-8(i)(7). In Release No. 34-40018 (May 21, 1998) (the
“1998 Release”), the Commission noted that the policy underlying the ordinary business
exclusion rests on two central policy considerations. The first is that “certain tasks are so
fundamental to management’s ability to run a company on a day-to-day basis that they could not,
as a practical matter, be subject to direct shareholder oversight.” The second relates to the
degree to which the proposal seeks to “micro-manage” the company by probing too deeply into
matters of a complex nature upon which shareholders, as a group, would not be in a position to
make an informed judgment.

PC Docs No. 1430049 3




The Proposal provides for Wal-Mart not only to consider purchasing a particular source
of power (direct conversion fuel cells) but also to purchase those fuel cells from a specific
vendor. By seeking to cause Wal-Mart to take these actions by a shareholder vote, the Proposal
implicates both of the above-described policy considerations. The ability to make decisions
about the power supply to Company stores directly implicates management’s ability to control
the day-to-day operations of the Company, which function is delegated to the Company’s
management (as opposed to its shareholders) by the laws of the state of Wal-Mart’s
incorporation. See Delaware General Corporation Law § 141(a). Additionally, in evaluating the
power sources and particular vendors to Wal-Mart’s stores, Wal-Mart’s management reviews a
variety of criteria (including, but not limited to, available power sources, supplier capacity, cost,
reliability, and compatibility with store configurations and requirements) about which Wal-
Mart’s shareholders, as a group, would not be in a position to make informed judgments.

Both the Commission and the Staff have taken the position that proposals relating to a
company’s relationships with suppliers and vendors are excludable because they address matters
of ordinary business. In the 1998 Release, the Commission cited “retention of suppliers” as an
example of a task that is “so fundamental to management’s ability to run a company on a day-to-
day basis” that it cannot, “as a practical matter, be subject to direct shareholder oversight.” In
Wal-Mart Stores, Inc. (Apr. 2, 2002), the Staff concurred with Wal-Mart’s view that it could
omit a substantially similar proposal from the Proponent (dealing with the purchase of a
particular product related to online security) from its proxy materials in reliance on the ordinary
business ground for exclusion because the proposal related to “its ordinary business operations.”
In addition, consistent with the considerations underlying Rule 14a-8(i)(7), the Staff has issued
several other no-action letters consistently confirming its position that the selection of suppliers,
vendors and independent contractors is an ordinary course matter and that shareholder proposals
relating to these issues may be omitted from a registrant’s proxy materials pursuant to the
ordinary business exception. See Wal-Mart Stores, Inc., (March 15, 1999); The Warnaco Group,
Inc., (March 12, 1999); Wal-Mart Stores, Inc., (March 23, 1998); Toys “R” Us, Inc., (March 18,
1998); Land’s End, Inc., (March 9, 1998); and The Warnaco Group, Inc., (March 9, 1998).

As the Proposal deals with a matter that involves Wal-Mart’s ordinary business
operations and is thus not a matter that should be subject to direct shareholder control, Wal-Mart
has concluded that it may omit the Proposal from its 2005 Proxy Materials in accordance with
Rule 14a-8(i)(7). Furthermore, if the Staff concurs in Wal-Mart’s view that the Proposal may be
excluded pursuant to Rule 14a-8(i)(7), Wal-Mart respectfully requests that the Staff grant
forward-looking relief so that, if the Proponent submits proposals dealing with the same subject
matter in future years, Wal-Mart would be able simply to notify the Staff that it intended to
exclude those proposals rather than seeking no-action from the Staff to exclude those proposals.
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Conclusion

Based on the foregoing representations, Wal-Mart hereby requests that the Staff confirm
that it will not recommend any enforcement action if the Proposal is excluded from Wal-Mart’s
2005 Proxy Materials. Should you disagree with the conclusions set forth herein, we would
appreciate the opportunity to confer with you prior to the issuance of the Staff’s response.
Moreover, Wal-Mart reserves the right to submit to the Staff additional bases upon which the
Proposal may properly be excluded from the 2005 Proxy Materials.

By copy of this letter, the Proponent is being notified of Wal-Mart’s intention to omit the
Proposal from its 2005 Proxy Materials.

Please acknowledge receipt of this letter by date-stamping the accompanying
acknowledgment copy and returning it to the undersigned in the self-addressed postage pre-paid
envelope provided. Please call Samuel A. Guess, Assistant General Counsel, (479) 277-3302 or
the undersigned at (479) 277-2345 if you require additional information or wish to discuss this
submission further.

Thank you for your consideration.

cc: Mr. Keith Weborg
Rock Camp Road
New Matamoras, OH 45767
(740)865-3964
kweborg@localnetpluc.com

Enclosures
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Pagelofl

Keith Weborg
From: "Keith Weborg" <kweborg@locainetpius.com> VL/ I«IL
Sent: Thursday, November 11, 2004 1:37 AM g D
Subject: Shareholder Proposal ' /\/‘/ , '

]
From: Keith Weborg - 11 Nov 2004 ' }]

To: Wali-Mart Corp
Subj: Shareholder Proposal

Whereas the corporation (Wal-Mart) has as of recent encountered IMAGE
problems, created by several lawsuits as well as civil opposition groups, it would behoove the corporation to enhance it's
image by actions other than improvements in sales and prices and customer friendly associates.

Therefore, be it resolved that | Keith Weborg, Holder of 500 shares of WMT and hoider of 2000 shares of FCEL (Fuel Celi
Energy Corporation) propose that the corporation consider purchasing Direct Conversion fuel cefls from FCEL for installation
at their stores as an expression of concern for the environment as well as savings in energy costs, encluding electrical power
generation (Isclating the store from Grid Reliance), consequent heat generation utilizable for store heat, hot water and air-
conditioning using a heat based A/C unit (Lithium Bromide). These Fue! Cell Units are available in 250 KW Packages about
the size of a WMT Truck and cost about $1000 per KW. Buming {consuming) natural gas or other hydro-carbons) these D/C
Fue! cells can acheive an efficiency greater than a coal bumning power plant, plus waste heat can be used for the above
stated applications. '

Such units are presently being used by a large number of Businesses in Japan and are manufactured in Connecticut, USA.
Whereas WMT is the largest retailer in the world, it would be naturally compelling for the corporation to take the lead in this
area of conservational economics for the above stated reasons.

Keith Weborg, New Matamoras, Ohio, 45767

11/11/2004
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WAL*M AR.ln® ‘ CORPORATE OFFICES

702 S.W. 8™ Screet

LEGAL DEPARTMENT Bentonville, Arkansas 72716-0215

Telephone: (479) 273-4505
Facsimile: (479) 277-5991

CORPORATE DIVISION

Samuel A. Guess
Assistant General Counsel, Corporate Governance

_November 22, 2004

VIA FEDERAL EXPRESS

Keith Weborg
Rt. 1 Box 137A
New Matamoras, OH 45767

Dear Mr. Weborg:

On November 18, 2004, we received your shareholder proposal requesting that Wal-Mart
Stores, Inc. (“Wal-Mart” or the “Company™) purchase direct conversion fuel cells from the Fuel
Cell Energy Corporation. Under the Securities and Exchange Commission’s Rulel4a-8, a copy
of which is attached hereto as Exhibit A, you must meet certain requirements to be eligible to
submit a shareholder proposal to Wal-Mart for consideration of possible inclusion in the 2005
Proxy Statement.

The Company is unable to verify that you are a record holder of shares of Wal-Mart
stock. If you hold beneficially shares of Wal-Mart stock with at least $2,000 in market value, you
must submit a written statement that you intend to continue holding your stock through the date
of the Company’s annual meeting, and you must submit either:

e a written statement from the record holder of your Wal-Mart stock (usually a
broker or bank) verifying that, at the time you submitted your proposal, you have
continuously held your Wal-Mart stock for at least one year; or

e a copy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form 3, or
amendments to those documents or updated forms, reflecting your ownership of
Wal-Mart stock as of or before the date on which the one-year eligibility period
begins and your written statement that you have continuously held the required
number of shares of stock for the one-year period as of the date of the statement.
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Finally, to comply with Rule 14a-8, your response to this request for additional information must
be postmarked, or transmitted electroniqally, within 14 days of receiving this letter.

Singfrely,

L o

- Samuel A. Guess
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EXHIBIT A

Shareholder Proposals

§240.14a-8.

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal included
on a company's proxy card, and included along with any supporting statement in its proxy
.statement, you must be eligible and follow certain procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this section in a question-and-answer format so that it
is easier to understand. The references to "you" are to a shareholder seeking to submit the
proposal.

(38) Question 1: What is a proposal?

(b)

A shareholder proposal is your recommendation or requirement that the company and/or
its board of directors take action, which you intend to present at a meeting of the
company's shareholders. Your proposal should state as clearly as possible the course of
action that you believe the company should follow. If your proposal is placed on the
company's proxy card, the company must also provide in the form of proxy means for
shareholders to specify by boxes a choice between approval or disapproval, or abstention.
Unless otherwise indicated, the word "proposal" as used in this section refers both to your
proposal, and to your corresponding statement in support of your proposal (if any).

Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the
company that I am eligible?

(1)

2

In order to be eligible to submit a proposal, you must have continuously held at
least $2,000 in market value, or 1%, of the company's securities entitled to be voted
on the proposal at the meeting for at least one year by the date you submit the
proposal. You must continue to hold those securities through the date of the
meeting.

If you are the registered holder of your securities, which means that your name
appears in the company's records as a shareholder, the company can verify your
eligibility on its own, although you will still have to provide the company with a
written statement that you intend to continue to hold the securities through the date
of the meeting of shareholders. However, if like many shareholders you are not a
registered holder, the company likely does not know that you are a shareholder, or
how many shares you own. In this case, at the time you submit your proposal, you
must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the
"record" holder of your securities (usually a broker or bank) verifying that, at
the time you submitted your proposal, you continuously held the securities for
at least one year. You must also include your own written statement that you
intend to continue to hold the securities through the date of the meeting of
shareholders; or
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(i) The second way to prove ownership applies only if you have filed a S hedule
13D (§240.13d-101), Schedule 123G (§240.13d-102), Form 3 (§249.103 of
this chapter), Form 4 (§249.104 of this chapter) and/or Form 5 (§249.105 of
this chapter), or amendments to those documents or updated forms, reflecting
your ownership of the shares as of or before the date on which the one-year
eligibility period begins. If you have filed one of these documents with the
SEC, you may demonstrate your eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments
reporting a change in your ownership level;

(B) Your written statement that you continuously held the required number
of shares for the one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the
shares through the date of the company's annual or special meeting.

(¢) Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular
shareholders’ meeting.

(d) Question 4: How long can my proposal be?

The proposal, including any accompanying supporting statement, may not exceed 500
words.

(e) Question 5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company's annual meeting, you can in
most cases find the deadline in last year's proxy statement. However, if the company
did not hold an annual meeting last year, or has changed the date of its meeting for
this year more than 30 days from last year's meeting, you can usually find the
deadline in one of the company's quarterly reports on Form 10-Q (§249.308a of this
chapter) or 10-QSB (§249.308b of this chapter), or in shareholder reports of
investment companies under §270.30d-1 of this chapter of the Investment Company
Act of 1940. In order to avoid controversy, shareholders should submit their
proposals by means, including electronic means, that permit them to prove the date
of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the
company's principal executive offices not less than 120 calendar days before the
date of the company's proxy statement released to shareholders in connection with
the previous year's annual meeting. However, if the company did not hold an annual
meeting the previous year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then the
deadline is a reasonable time before the company begins to print and mail its proxy
materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a
regularly scheduled annual meeting, the deadline is a reasonable time before the
company begins to print and mail its proxy materials.
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(D Question 6: What if I fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?

(D

(2)

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural
or eligibility deficiencies, as well as of the time frame for your response. Your
response must be postmarked , or transmitted electronically, no later than 14 days
from the date you received the company’s notification. A company need not provide
you such notice of a deficiency if the deficiency cannot be remedied, such as if you
fail to submit a proposal by the company's properly determined deadline. If the
company intends to exclude the proposal, it will later have to make a submission
under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-
8().

If you fail in your promise to hold the required number of securities through the
date of the meeting of shareholders, then the company will be permitted to exclude
all of your proposals from its proxy materials for any meeting held in the following
two calendar years.

(g) Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded?

Except as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.

(h) Question 8: Must I appear personally at the shareholders' meeting to present the
proposal?

(1)

@)

)

Either you, or your representative who is qualified under state law to present the
proposal on your behalf, must attend the meeting to present the proposal. Whether
you attend the meeting yourself or send a qualified representative to the meeting in
your place, you should make sure that you, or your representative, follow the proper
state law procedures for attending the meeting and/or presenting your proposal.

If the company holds its shareholder meeting in whole or in part via electronic
media, and the company permits you or your representative to present your proposal
via such media, then you may appear through electronic media rather than traveling
to the meeting to appear in person. '

If you or your qualified represehtative fail to appear and present the proposal,
without good cause, the company will be permitted to exclude all of your proposals
from its proxy materials for any meetings held in the following two calendar years.

(i) Question 9: If I have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal?

(1),

Improper under state law: If the proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the company's organization;

Note to paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if
approved by shareholders. In our experience, most proposals that are cast as
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@)

€)

(4)

)

(6)
(7
®

)

(10)

(11)

(12)

recommendations or requests that the board of directors take specified action are
proper under state law. Accordingly, we will assume that a proposal drafted as a
recommendation or suggestion is proper unless the company demonstrates
otherwise.

Violation of law: If the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject;

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit
exclusion of a proposal on grounds that it would violate foreign law if compliance
with the foreign law would result in a violation of any state or federal law.

Violation of proxy rules: If the proposal or supporting statement is contrary to any
of the Commission's proxy rules, including §240.14a-9, which prohibits materially
false or misleading statements in proxy soliciting materials;

Personal grievance; special interest: If the proposal relates to the redress of a
personal claim or grievance against the company or any other person, or if itis
designed to result in a benefit to you, or to further a personal interest, which is not
shared by the other shareholders at large;

Relevance: If the proposal relates to operations which account for less than 5
percent of the company's total assets at the end of its most recent fiscal year, and for
less than 5 percent of its net earnings and gross sales for its most recent fiscal year,
and is not otherwise significantly related to the company's business;

Absence of power/authority: If the company would lack the power or authority to
implement the proposal; '

Management functions: If the proposal deals with a matter relating to the company's
ordinary business operations;

Relates to election: If the proposal relates to an election for membership on the
company's board of directors or analogous governing body;

Conflicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company's submission to the Commission under this
section should specify the points of conflict with the company's proposal.

Substantially implemented: If the company has already substantially implemented
the proposal;

Duplication: If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the
company's proxy materials for the same meeting;

Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the
company’s proxy materials within the preceding 5 calendar years, a company may
exclude it from its proxy materials for any meeting held within 3 calendar years of
the last time it was included if the proposal received:

(i) ~Less than 3% of the vote if proposed once within the preceding 5 calendar
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years;

(ii) Less than 6% of the vote on its last submission to shareholders if proposed
twice previously within the preceding 5 calendar years; or

(iit) Less than 10% of the vote on its last submission to shareholders if proposed
three times or more previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or
stock dividends.

() Question 10: What procedures must the company follow if it intends to exclude my
- proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file
its reasons with the Commission no later than 80 calendar days before it files its
definitive proxy statement and form of proxy with the Commission. The company
must simultaneously provide you with a copy of its submission. The Commission
staff may permit the company to make its submission later than 80 days before the
company files its definitive proxy statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:
(1) The proposal;

(ii) An explanation of why the company believes that it may exclude the
proposal, which should, if possible, refer to the most recent applicable
authority, such as prior Division letters issued under the rule; and

(ii1) A supporting opinion of counsel when such reasons are based on matters of
state or foreign law,

(k) Question 11: May I submit my own statement to the Commission responding to the
company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your
submission before it issues its response. You should submit six paper copies of your
response.

() Question 12: If the company includes my shareholder proposal in its proxy materials,
what information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of
providing that information, the company may instead include a statement that it will
provide the information to shareholders promptly upon receiving an oral or written
request.

(2) The company is not responsible for the contents of your proposal or supporting
statement.

* (m) Question 13: What can I do if the company includes in its proxy statement reasons
| why it believes shareholders should not vote in favor of my proposal, and I disagree
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with some of its statements?

(1) The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make
arguments reflecting its own point of view, just as you may express your own point
of view in your proposal's supporting statement.

(2) However, if you believe that the company's opposition to your proposal contains
materially false or misleading statements that may violate our anti-fraud rule,
§240.14a-9, you should promptly send to the Commission staff and the company a
letter explaining the reasons for your view, along with a copy of the company's
statements opposing your proposal. To the extent possible, your letter should
include specific factual information demonstrating the inaccuracy of the company's
claims. Time permitting, you may wish to try to work out your differences with the
company by yourself before contacting the Commission staff.

(3) We require the company to send you a copy of its statements opposing your
proposal before it mails its proxy materials, so that you may bring to our attention
any materially false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in
its proxy materials, then the company must provide you with a copy of its
opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

(i) In all other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of
its proxy statement and form of proxy under §240.14a-6.
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Keith Weborg

Page ] of 1

From: "Schwab Alerts” <SchwabAlerts AccountActivity @Schwab.com>
To: <KWEBORG@LOCALNETPLUS.COM>
Sent: Wednesday, December 03, 2003 4.20 AM

Subject: Schwab eConfirms ™™ -*189

L SCHWAR . . " {.. & Lo
Schwab eConfirms =

Email Aler?

The following email(s) contain your trade confirmation for 12/02/20C3

Account: =*.*489 - Keith & Sues $

S=ourity Description WAL-MART STORES INC

Acticn; S BOUGHT Trage Date: 12/02/03
Svmbol: WT Settie Date: 12/05/03
Security No /CUSIF: G31142-1G-3 Type: Margin
Quanuiy Frice Frincipal Fess & Charges Total Amoun
Sicar Handiing: 2.0¢

200 $54.00 $10,800.00 Commission: $29.55 $10,332.85
TOTALS: ‘

200 $10,800.00 £32.35 $10,832.95

Additional information For The Above Trade(s)

- Uniess you have alrsady instructed us differently, we will: hold this security in your account.
- Execuied Over The Counter

- Unsolicited trade

- Capacity code H

Please view, primt, or cownioad agditonai 1erms and conditons of your transaction.

You may reqdest duplicate paper confirmations by contacting Schwab at 1-800-435-4000.

Capacity Cede Descriptions for Trades shown above

H: 8chwab acted as your agent. This transaction was effected through a market maker which is our
affiiiate. Such marke! maker may have acted as ,,nnapai may have a long or short position in
- tnis security.and. may have profiteq of lost-n connection with this transacion.

Charies ;:r“wai: & Co., inc.
:—h.ac.q rers ,hv.a.a Suzldmg
gom

4.") i 3!’. \.. Flanmq CA

[Ca]

A4NA
4702

Trank you for investing with Charles Schweab

Pleasa have vouur account number and passworg (sady (¢ view your account information.

To unsuiscrabe from elonfioms or medify your Erneli Slert custormization sptions, leg in o Schwabd

. Alerts .

santis of from e Dharies Sorwsc MIMoaE eivall systam may D2 teleamad, it 5 Nair Teviewsd 27 Surwal

RSB & D0 e Al nghis resecved fWentoss DAY HE L THE-0BC03 ) (GE3E-10)




rage 1011

Lo

-
Keith Weborg e
From: "Schwab Alerts" <SchwabAlerts. AccountActivity@Schwab.com>
To: <KWEBORG@LOCALNETPLUS.COM-
Sent: Thursday, July 17, 2003 5:27 AM
Subject: Schwab eConfims *™-*185
o = QCHWAR s“ " %it‘f Loain
Schwab eConfirms
Emoi Alerf
The following email{s) contain your trade confirmation for 7/16/2003
Account ™-*{89 - Keith & Sues $
Security Description WAL-MART STORES INC
Actien: BOUGHT Trade Date: /16/03
Symboi: WMT Settis Date: 72108
Security No /CUSIP: 831142-10-3 Type: Margin
Quantity Price Prncinal kaes & Charges Tetai £mount
QOmer Manding: 33:00
200 g58.22 515.96£.00 Commissian: $79.95 $17.08.95
TOTALS:
300 $18,586.00 $32.9% $17,M8398

- Unless you have already instructed us differently, we will: hold this security in your account
- Market where exescuted: Boston Stock Exchange

- Unsciicited trade

- Capacity code A

Piease view,‘pn'n:, or download additional terms and conditions of your fransaction.

at 1-800-435-4000.

You may request duglicate paper confimnations by contacting Schwab
Capacity Coda Dacorickizas §o

A Schwab acted as your agent

Charles Schwab & Co., Inc.

Hsaoguariers The Schwab Builamg,
101 Monigomery Gireat, San Francisen, TA 24104

Thznk you for investing with Charles Schwab
Please ngve y\aul acoount number and password ready tC view your ‘account information.

To unsubscribe from eConfirms or mudify your Email Alert custorization options, fog in to Schwab

Alerls |

Nenco: &5 emai sentic ar bam he Charles Setwss comarat amall system may be retaingd, rominrad sndir revewed by Soman

o gersonns’

LA Cranes Sphemz & r imc Al agis rksarwad flemoer SR LAY BT 11 16E-0803 125305-7

T ﬁﬁvh ar 64\%‘ T
e |( !fqt/‘} sve. TG ual, /

{
The Anac— 1 ado o Hawd Y

S\’\—ff—*‘f{”) ¢ /7;’//

RECEIVED

iDEC 07 2008

Legal lﬁtaka BY:/

— o4

i

o T (/d/// Nd 7/60‘,

S WeveS (/n‘h
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. w~ab One® Account

Account Statement

Retain for Your Records

Statement Perlod: October 1, 2004 to October 31, 2004

‘ B I v y-el BACS e s o, et oot et
08.29 through 10.28; $3.08 bassed on .664% average Schwab Cne interest rate

average daily balance of §5,703.46,

Please

Account Number: W59 Page 2
[ Investment Detall (continued) }
. Quantity '
Descrition i Svmbg/ Long/Short Price Market Vajue
Investments {continued)

- HYDROGENICS CORP  F (M) HYGS 1,000 L $4.7600 $ 4,760.00
INTL RECTIFIER CORP (M) ot 800 L 38.7500 31,800.00
IVANHOE ENERGY INC  F (M) IVAN 500 L 2.3800 1,193.00
LOWES COMPANIES INC (M) LOW 300 L 56.2800 16.884.00
MASCO CORP (M) MAS 200 L 34.2600 £,852.00
RESPIRONICS INC (M) RESP ity L 51.0800 1C,218.00
VICON INDUSTRIES INC (M) Vii 1,500 L 4.55C0 6,525.0C
WAL-MART STOHES INC (M) WiT ole] L 53.520C 28,88C.CC
WYETH (M) WE 220 L 25.820¢ 783000
XENOVA GRP PLC NEW ADR F (M) YRVA 1.000 L 1.8200 1,830.00

SPONSORED ADR
1 ADR REP 10 ORD
Less: Margin Loan Outstanding $ 0.00
| Tota! Account Vatue $ 279,776.43|
| ...nsaction Detail ) )
Settle Trade
Date Date Transaction Description Cuantity Price Total
Casn Activity _ :
10/01 DS28 Viea Purchase TRACTOR-SUPPLY-CO #0675 ${78.23}
10/04 10/04 Fungds Receivad FUNDS RECEIVED 4.250.08
10/04 10/04 Funds Received FUNDS RECEIVED 1,102.50
10/G6 10/06 Qualified Dividend HEWLETT-PACKARDC COMPANY 40.09
10/42 10/08 Visa Purchase MARATHON ASHLAND 024679 {20.00)
10742 10/08 Visa Purchase . MARIETTA MEMORIAL HOSP {£9.89)
10/18 10/15 Visa Purchase AUTCRAY/DISH NTWK {32.54)
10/20 10/18 Visa Purchasa WM SUPERCENTER (19.28)
10/20 10/18 Visa Purchase Wi SUPERCENTER (60.99)
10/21 10/18 Visa Purchase LESUE EQUIPMENT CO (16.50)
10/2% 10/i8 Visa Purchase LESLIE EQUIPMENT CC {76.50)
10/21 10/18 Visa Credt LESLIE EQUIPMENT CO I?ﬁ.éo
10/24 1018 Visa Purchass C LOWE'S #158¢ 112.02;
10/21 10/18 Visa Purchase TRACTOR-SUPPLY-CO #0676 (12.22)
1725 10/25 Qualified Dividend GENERAL ELECTRIC COMPANY (51 S5
- 40/28 10/28 Visa Purchasse MARATHOR ASHLAND 224€7¢ (21. )
10/23 10728 Crecit Interest SCHWAB1 INT 09/20-10:27 o0
10726 10/28 Qualified Dividend LOWES COMPANIES INC (15'9';-)

-10/28 10/26 Visa Purchase Wi SUPERCENTER e

ab On paid on 25 gays in which your account had an

coe Footnotes for Your Account” section for an explanation of the foctnate codes and symbols on this statement.

. e -
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 7, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Wal-Mart Stores, Inc.
Incoming letter dated January 14, 2005

The proposal relates to the purchase of fuel cells.

There appears to be some basis for your view that Wal-Mart may exclude the
proposal under rule 14a-§(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt of Wal-Mart’s request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the
one-year period as of the date that he submitted the proposal as required by rule 14a-8(b).
Accordingly, we will not recommend enforcement action to the Commission if Wal-Mart
omits the proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f). In
reaching this position, we have not found it necessary to address the alternative bases for
omission upon which Wal-Mart relies.

SZHCC/CIZY/Q{

Robyn Manos
Special Counsel




